MAHARASHTRA ADMINISTRATIVE TRIBUNAL,

NAGPUR BENCH, NAGPUR

ORIGINAL APPLICATION NO.684/2014. (S.B.)

Shatrughna Shamrao Masram,

Aged about 47 years,

R/o Govt. Quarter NO. B/2/3/,

Ravinagar, Nagpur. Applicant.

-Versus-.

1. The State of Maharashtra,
Through its Secretary,
Department of Finance (Accounts & Treasury),
Mantralaya, Mumbai-32.

2. The Zilla Parishad, Nagpur
Through its Chief Executive Officer,
Zilla Parishad, Nagpur Respondents.

Shri Bharat Kulkarni , the learned counsel for the applicant.
Shri A.M. Ghogre, the Ld. P.O. for the respondent No.1.
Shri Sheikh Majid, Ld. counsel for respondent No.2.

Coram:- Shri J.D. Kulkarni,
Vice-Chairman (J).

JUDGMENT
(Delivered on this 19™ day of January 2018).

Heard Shri Bharat Kulkarni, the learned counsel for
the applicant and Shri A.M. Ghogre, the learned P.O. for respondent

No.l. Shri Sheikh Majid, the learned counsel for respondent No.2.
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2. In this O.A., the applicant has prayed for quashing
and setting aside the order dated 3.3.2014 and 12.2.2013 whereby
minor punishment of withholding one increment for one year has been
awarded to the applicant.

3. The first order of punishment was passed by the
Government on 12.3.2013 which reads as under:-

“OT. o oM. HAEIHA, dEH of@ JEGRY TI08T 0THT
[T Ilofell, TSINET 9MWE, AFRY OISR 00gd Daol
HERIND APRO AT (RMOT T 3ol HIH, ¢6R 0JT HIH-¢o
Tl AT AR, “II Y ddsidie T IuHISl
QoM AdlelaieE]  YRUMH of &l JWO” § RO T SSda0ard

4. Against this order of punishment as referred above,

the applicant filed an appeal before the Hon’ble Governor of
Maharashtra and vide order dated 3.3.2014, the Hon’ble Governor of
Maharashtra through the Hon’ble Minister for Higher and Technical
Education was pleased to reject the appeal and the order of
punishment was confirmed. Against both these orders, this O.A. is
filed. The learned counsel for the applicant submits that no witnesses
were examined in the departmental enquiry and no opportunity to
cross-examine the witnesses was given. Similarly, the documents
were not supplied and, therefore, in the enquiry, principles of natural

justice have not been followed.
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5. The applicant belongs to M.F. and A.S., Class-Il
cadre (Maharashtra Finance and Accounts Service) and the
respondent No.1 is the appointing authority and disciplinary authority.
While he was working as Accounts Officer of Project Director in the
office of District Rural Development Agency in Zilla Parishad, Nagpur
from 16.8.2004 to 2.4.2008, a chargesheet was issued about alleged
misconduct vide memorandum dated 8.6.2012 by respondent No.1. In
the said chargesheet, it was alleged that the applicant has given
technical sanction for the amount of Rs. 9,91,600/-, which was
enhanced to Rs.10,91,600/- by the applicant.  The applicant was
directed to submit his defence within 10 days. The applicant
accordingly submitted his defence statement on 4.9.2012 and gave
details as to how he was not liable. But his explanation was not
accepted. According to the applicant, as an Accounts Officer, he was
no way concerned for irregularities in the work. He has not signed the
documents and in fact he was on tour and, therefore, he was not
responsible.

6. The learned counsel for the applicant submits that the
enquiry was conducted as per Rule 10 of the M.C.S. (Discipline and
Appeal) Rules, 1979 (in short Discipline and Appeal Rules) and no
opportunity was given to him nor his explanation was properly

considered.
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7. In the reply affidavit, the respondents tried to justify
the order. It is stated that, the applicant is involved in the crime
registered against him and was punished and kept in custody for more
than 48 hours and was suspended The order of punishment is as per
rules and regulations. The applicant has misused his official position
to obtain pecuniary benefits while granting administrative approval to
the altered / enhanced proposal and forged the account in the said
proposal.

8. Perusal of the documents shows that the crime
punishable u/s 420, 409, 468, 471, 120 (B) r/w section 34 of the Indian
Penal Code has been registered against the applicant and the
Government has accorded sanction to prosecute the applicant for the
said crime. The question that is to be considered in this case is only
whether the conduction of enquiry under Rule 10 of the Discipline and
Appeal Rules against the applicant and imposing of punishment was
proper. Admittedly, no evidence has been recorded in this case and
only explanation of the applicant was obtained to the show cause
notice.

9. The learned counsel for the applicant has invited my
attention to the show cause notice which is dated 8.6.2012. Vide the
show cause notice, applicant has been called to explain the charges

and the relevant charge against the applicant was as under:-
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SIELE

oY.er. o #EH, ( Fefd), deareia oer e foesr g faem o=,
NG Fr=gidees=a1 GMRAIIAT Seii fdaeors.

ST FHTR -2

feer wior B dmom, AmgzEn Swibwcies dqol g e
o0%-0 3T FRTESIRNT HHAT U HAcredr AfdRad FdmeH, RBmom @wrem, T@s,
heBHTAY FeUTGl GHET HHcA=al AR AT Geged HOEidl 9 guw g e
fAaRoTRaT UTd AT YRATE Heie el SEe-giAT faAie 9 0% o0 Isiredn feouft
Fequ, At o em AR ( FElSd), doprela o s, Riesr wrior faeE dreE,
et aR 1@, AT TEETd Yeed HEee ST g@ srer e, Rieer ok ®, AR

R. qaX YT ST AT BTl T qrars! ( Heg M hie]) droft
AEAUh SG-ATAT YAETal FAIGL BIdT. GG Y@l Ars=a1 ATaNd shie] asil qrarst 3@
qacl HLOAN JTCieT AT SV HEX SG-Irel Hep dilzred AU w9 R %%, %00/~ Al @A
T gerEeply A @ Ml arcurear JEAErER 6 A ®99 Q0,88 %00/~ @ T Tk
@M ATEdd AU el ATl gax yRaara) oFAT o " gt [ s aelt
g gHredT Y@ A G99 TR aR Sied AIATsl 9eY dell, s TEEid SUREd
2T J=uED! el e A,

3. FAAGH, AXES AR A SG-Ur=d] HHEE q diEh H @l

R, <%, (Wo/- HT AT SAMOT gamEeny HOR F e areurear YRAErE §ax fhAd wed
93,¢3,¢ko/- el B I @il dred <effavar Sfell ST @ex gRAmErEl oAl

HIXH T iATeRressioY @cll @ gahi=a1 JeaEa Hol g TR aRusinar AgaErdl 91eY

AT, UMD, TEATETT H0IN SIe &99 A ATl a16 debtd eeia™ el ATl



6 O.A.No.684/2014.

gy, off e Ol werly AT a1 (Jdvsw) e, ke’ = w3

() (A7 )=T ST F 3.

10. Vide notice dated 13.8.2012, it was intimated to the
applicant that in case he does not submit any explanation to the charge
within 10 days, it will be presumed that he has to say nothing and
necessary order will be passed ex-parte. To this show cause notice,
the applicant has filed his explanation on 4.9.2012. Copy of which is
placed on record at page No. 23 and 24 and thereafter the order of
punishment has been passed on 12.3.2013. | have perused the order
dated 12.3.2013 in which the appointing authority has drawn inference

as under:-

“0T. or. . FAEUHA, JRAEI0Y HYOW0THTT AT d™  dleiars qrofr
AI6qU[eh SURM  HHBGIEGHE  GIAVdSd TS/l &ia  GFel
3R] SO OIS0 Al Fol 0T 0TGN J0d ATl dRIRER, dT.
@3, O ARy AT FY0ITT AUMHET F1SAUE TURTT dils FHoRE
3ICISU0HRId WERAE Sl FHU 39Ul hid OIS0 A6 Fel 03T
DOATEN  SRepgel QABIHRT & HIdT HGI 00T HIIRIGSIIUE HoL
HOIMOAT SIERIITOAT A",

11. As already stated, the applicant has denied all the
allegations. | am really surprised as to how the Enquiry Officer came
to the conclusion that the applicant has made interpolation in the
documents by scoring the contents without examining any witnesses in
that regard. As already stated, the crime has already been registered

against the applicant for the said offence and, therefore, conclusion
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drawn by the appointing authority seems to be without any substance
and there is no evidence justifying the said inference The appellate
authority has also not considered this fact.
12. As per Rule 10 of the Discipline and Appeal Rules,
(@) no order imposing on a Government servant any of the minor
penalties, shall be made except after informing the servant in writing of
the proposal to take action against him and of the imputation of
misconduct or misbehavior on which it is proposed to be taken and
giving him an opportunity of making such representations, as he may
wish to make against those orders, (b) by holding an enquiry in the
manner laid down in Rule 8 in every case in which the disciplinary
authority is of the opinion that such enquiry is necessary, (c) taking
into consideration the representation, if any, subtitled by the
government servant under clause (a) of this rule and record of enquiry,
if any, held under clause (b) of this rule.
13. Sub-rule (2) of Rule 10 of the Discipline and Appeal
Rules reads as under:-
“Notwithstanding anything contained in Clause (b) of
sub-rule (1), if in a case it is proposed, after
considering the representation, if any, made by the
Govt. servant under Clause (a) of that sub-rule, to
withhold increments of pay and such withholding of
increments is likely to affect adversely the amount of
pension payable to the Govt. servant or to withhold

increment of pay for a period exceeding three years
or to withhold increments of pay with cumulative



8 O.A.No.684/2014.

effect for any period, (the words or to impose any of
the penalties specified in clauses (v)and (vi) of sub-
rule 1(1) of the Rule 5) an enquiry shall be held in the
manner laid down in sub-rules (3) to (27) of Rule 8,
before making any order of imposing on the Govt.
servant any such penalty.”
14. Perusal of reply in defence given by the applicant
clearly shows that the applicant has flatly denied the allegations
against him. Allegations against the applicant were serious and even
the crime was registered against him for the said allegations. In such
circumstances, the respondent authorities have not considered the
applicant’'s explanation with a proper perspective. Had it been a fact
that the applicant admitted allegations, enquiry under Rule 10 of the
Discipline and Appeal Rules would have been permissible. However,
the applicant has not admitted the allegations and the allegations
against him in the show cause notice are grave in nature and,
therefore, in such circumstances, the best way available for the
respondents was to take action as per Rule 8 of the Discipline and
Appeal Rules. Action under Rule 10 of the Discipline and Appeal
Rules without considering the defence of the applicant was definitely
not legal and proper. The appellate authority has also not considered
it in all respects. The respondents will be at liberty to take disciplinary

action under Section 8 of the Discipline and Appeal Rules against the

applicant by giving him full opportunity, if it desires to do so.
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In view of discussion in foregoing paras, | am,

therefore, of the opinion that both the orders passed by the disciplinary

authority are not legal and proper. Hence, the following order:-

Dt. 19.1.2018.

pdg

(ii)

(iii)

(iv)

ORDER
The O.A. is allowed.

The Impugned orders dated 3.3.2014 and
12.3.2013 are quashed and set aside.
The applicant’s claim for regularization of
period of suspension from 2.4.2003 to
20.7.2012 is rejected, since it is stated
that the criminal trial is still pending
against the applicant.

No order as to costs.

(J.D.Kulkarni)
Vice-Chairman(J)



